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United States Court of Appeals
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FILED

IN THE UNI TED STATES COURT OF APPEALS March 19, 2004
FOR THE FI FTH Cl RCU T

Charles R. Fulbruge IlI
Clerk

No. 03-41185
Summary Cal endar

JI MW ROY DAVI DSQON,

Pl ai ntiff-Appellant,
ver sus
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON;
TEXAS TECH HEALTH SCI ENCE CENTER; THE UNI VERSI TY OF TEXAS
MEDI CAL BRANCH: TI M REVELL; UNKNOM CRAWFORD, Dr.:; UNKNOWN
CLAYTON, Dr.; PAT HARRI SON;, UNI DENTI FI ED PARTY, Step Two
Gievance Oficial; M KELLY, Dr.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(No. 6:03-CV-62)

Before JOLLY, WENER, and PI CKERI NG G rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Ji my Roy Davidson, Texas state prisoner
# 612588, appeals the magistrate judge' s dismssal of his pro se
civil rights action as frivolous.! See 28 U S.C. § 1915A(b)(1).

Davi dson’s principal contention is that the defendants-appellees

Pursuant to 5THCGR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

! The parties consented to proceed before the nagi strate judge
pursuant to 28 U S.C. 8§ 636(cC). The magi strate judge also held
that di sm ssal was justified because Davi dson fail ed to exhaust his
admnistrative renedies, a ruling that we need not exam ne.
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violated his constitutional rights in refusing to treat his

hepatitis B and C by nedicating himwth interferon. W affirm
Under 28 U.S.C. 8 1915A(b) (1), a district court may di sm ss an

| FP conplaint as frivolous or for failure to state a claim A

conplaint is frivolous if it lacks an arguable basis in either |aw

or fact. Siglar v. H ghtower, 112 F. 3d 191, 193 (5th Gr. 1997).

Prison officials violate the constitutional proscription
agai nst cruel and unusual punishnment when they are deliberately
indifferent to a prisoner’s serious nedical needs, as doing so
constitutes unnecessary and wanton infliction of pain. WIson v.
Seiter, 501 U S. 294, 297 (1991). To prevail on such a claim a
plaintiff “must allege acts or omssions sufficiently harnful to
evidence deliberate indifference to serious nedical needs.”

Estelle v. Ganble, 429 US. 97, 106 (1976). Del i berate

i ndi fference enconpasses only unnecessary and wanton infliction of
pai n repugnant to the conscience of mankind. |d. at 105-06. *“The
| egal conclusion of 'deliberate indifference[]' . . . nust rest on
facts clearly evincing 'wanton' actions on the part of the

def endants.” Johnson v. Treen, 759 F.2d 1236, 1238 (5th Cr.

1985) .

A showi ng of deliberate indifference requires the inmate to

submt evidence that prison officials refused to treat him

ignored his conplaints, intentionally treated himincorrectly, or
engaged in any simlar conduct that would clearly evince a wanton

di sregard for any serious nedi cal needs. Dom no v. Texas Dep't
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of Grimnal Justice, 239 F.3d 752, 756 (5th Gr. 2001)(quoting

Johnson, 759 F.2d at 1238). Unsuccessful nedical treatnent,
ordinary acts of negligence, or nedical nmalpractice do not

constitute a cause of action under 8 1983. Stewart v. Mirphy, 174

F.3d 530, 534 (5th Gr. 1999). Absent exceptional circunstances,
a prisoner's disagreenent with his nedical treatnment is not

acti onabl e under 8 1983. Banuel os v. MFarland, 41 F.3d 232, 235

(5th Gr. 1995).

Davi dson supports his claim of entitlenment to relief by
referring to authorities who advocate interferon therapy for
persons with psychiatric disorders by use of controlled trials,
nocturnal adm nistration, dosage reduction, biweekly psychiatric
checkups, and psychoactive drugs. QG her than the fact that on
occasion his alanine am notransferase (ALT) readings have been
sonewhat el evated, however, Davidson has not shown any basis for
concluding that his hepatitis is or has been severe enough to
mandat e such extraordi nary nedi cal intervention.

Davi dson faults appellee Dr. Revell for not having referred
him for determnation of the degree of his liver inflanmation,
fibrosis, or cirrhosis, as to which several authorities recommend
a biopsy. Davidson’s ALTs were approximately normal as of April
2002, however, when he was transferred fromDr. Revell’s unit.

Davi dson recogni zes that, as the magistrate judge observed,
TDCJ- 1D Policy B-14. 13 provides that “[s]evere depression or other
active neuropsychiatric disorder is classified as an ‘absolute
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contraindication” to interferon therapy.” Davidson neverthel ess
argues that appellees Dr. Crawford and Dr. dayton should have
referred him to a psychiatrist to determ ne whether severe
depression or sone other active psychiatric syndronme nade him
ineligible for such treatnent. Even if these allegations proved
true, however, these psychiatrists’ acts or om ssions woul d anount
to nothing nore than mal practice or negligence, which are not

actionabl e under 8 1983. See Stewart, 174 F.3d at 534. Thus, the

magi strate judge did not err in concluding that Davidson failed to
show that the denial of interferon therapy anounted to “deli berate

indifference to his serious nedical needs,” as such deni al was done
in conpliance with generally accepted nedi cal standards.

Davi dson also contends that the magistrate judge erred by
dismssing his clainms under the Anericans with Disabilities Act
(ADA). He argues that he is disabled by nental illness and that
unspecified appellees violated Policy B-14.13 by not providing
qualified personnel to determne the degree of severity or
activeness of his nental illness and by not providing him wth
controlled trials of medication with interferon.

Davi dson’s ADA cl ai ml acks nerit because he has not all eged or

shown that he was adversely treated sol ely because of his handi cap

of mental ill ness. See Judice v. Hosp. Serv. Dist. No. 1, 919 F.

Supp. 978, 981 (E.D. La. 1996). As the magistrate judge concl uded,
“[t]he refusal to admnister drugs which are nedically

contraindicated by a nedical disorder does not constitute
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‘discrimnation’ because of this disorder; rather, such refusal is
proper and responsi bl e nedi cal conduct.”

Davi dson asserts further that heis entitled to relief because
the magi strate judge denied his notion for appointnent of counsel.
The magistrate judge denied the notion prior to the district
judge’s authorization for further proceedings to be conducted by
the magi strate judge, subject to |ater appointnent of counsel if
necessary. Davidson did not, however, appeal the nmgistrate
judge’s ruling or again request that counsel be appointed.
Accordingly, we lack jurisdiction to review this denial of

Davi dson’s noti on for appoi ntnent of counsel. See Colburn v. Bunge

Tow ng, Inc., 883 F.2d 372, 379 (5th Gr. 1989).

Davidson has filed a notion requesting that we grant a
mandatory injunction directing the appellees to admnister
interferon to him imedi ately. He argues that his life is in
danger because he has both hepatitis B and hepatitis C. As
Davidson is not likely to prevail on the nerits of his clains heis
not entitled to such relief at the appellate |[evel. See

Li bertarian Party of Texas v. Fainter, 741 F.2d 728, 729 (5th Gr

1984).

Davi dson al so seeks | eave to anend his notion for injunctive
relief to include a request that we order his transfer to federal
protective custody for service of the renmainder of his sentence.
He assert that the appellees nmay cause his death to avoid nonetary

liability and public exposure. This notion is denied as frivol ous.
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In addition, Davidson seeks authority to supplenent the
appellate record. The notion is denied because Davi dson has not
shown that the additional docunents are necessary to the proper

di sposition of his appeal. See Harvey v. Andrist, 754 F.2d 569,

571 (5th Cr. 1985).
Finally, we deny Davidson’s notion for leave to file a
suppl enental or letter brief. See 5THCR R 28.5.

AFFI RVED; ALL OUTSTANDI NG MOTI ONS DENI ED.
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